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Preface 
This is a Constitution Unit practical guide. It is written as a general introduction to the large and complex 
subject of dealing with Freedom of lnformation requests in the field of procurement. It is designed for a 
wide range of people across many public authorities who will have responsibilities relating to questions 
about the potential release of information about procurement. This includes procurement professionals and 
others with responsibilities relating to  Fol who need an overall understanding of the main issues. I t  will be 
useful both for those who need a good 





1. Context 
Requests for information relating to  contracts placed by public authorities are likely to be made in high 
volume and be  amongst the most contentious requests made under the Fol Act'. Reasons for this include: 





t 
2. What types of  information about contracts are 
typically held and likely to be subject to requests? 
Information which relates to contracts and is held by public authorities can be divided into four groups: 

1 ) Pre-contractual process: 
contextual information about the authority, its business, objectives and plans 
general procurement guidelines, information about opportunities and how to qualify to bid in 
future 
pre-qualification questionnaire 
project initiation documents including strategic outline business case 

2) The contractual process-pre-award of contract 
final business case 
qualification information for potential bidders 
invitation to Tender (1TT)-with criteria for award 
details of qualified bidders 
plans and advice on exit strategy for current supplier 
bids submitted 
information about capabilities of bidders, evaluations of bids, including best and final offers (BAFOs), 
invitations to negotiate (ITN), negotiating briefs and recommendations 

3) Post contract-immediate 
the contract: 
0 full contract 
0 summary of key features 
information about why the successful bidder was selected 
information about other bids and bidders 

4) Post contract-longer term 
implementation plan 
information about performance: 
0 performance reviews 
0 performance deductions 
information about contract amendments with supporting papers 
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3. Transparency-trends, benefits and prejudice 

1) Trends 

The international trend is towards greater transparency in the awarding of government contracts. This is 
evident from the inclusion in the EU Procurement Regulations of requirements relating to debriefing, the 
publication of contract award notices and the preparation of detailed reports by contracting authorities. 
Other international organisations such as the OECD, the WTO and the World Bank are also developing 
policies and guidelines on transparency in government procurement. 

2) Effects o f  transparency 

The effects of transparency in relation to government contracts can be considered from three main 
perspectives: 

that of public authorities with which such contracts are concluded 

that of businesses 
that of the public at large 

3) Benefits o f  transparency 

Benefits for public authorities 

previously unsuccessful tenderers and new entrants present themselves as higher quality bidders 
based upon more detailed information about previous contracts which have been awarded and the 
reasons for the awards. 
public authorities therefore receive higher quality bids which they are better able to assess and which 

address their needs more fully4 



I 4) Prejudice arising from wrongful release It is recognised widely that certain information, released at the wrong time, can cause 



4. Legal framework relating to transparency and 
procurement 

1) Introduction 

The 
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Commercial interests (s. 43) 

This exemption is made up of two parts, each of which constitutes a separate ground for refusing access 
to information. The first protects against 







5. Guidance and check lists 
This guidance comprises a table which outlines normal good practice and the following four areas where 
more detailed guidance may be helpful. These are: 

publication of information 
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Information about why the successful bidder was Normally discloseable in full 
selected 
information about other bids and bidders Sufficient should be disclosed to demonstrate 

validity of selection, but details of bids of losing 

-- bidders -- not usually discloseable 
Post contract-longer term 
lmplementation plan Normally discloseable, except for elements which 

may be withheld for a short period 
lnformation about performance: 
Performance reviews Normally discloseable, after agreement on accuracy 

of 
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do they understand the significance of markings on documents such as 'confidential' or 'commercial 
in confidence'? Such markings do not necessarily mean that the document in question will be 
exempt from disclosure. 
are arrangements in place to enable consultation about possible release in accordance with the 
provisions of the s. 45 code, to take place promptly, so that the timescales defined in the Act are 
met? 
do suppliers understand the type of response they will need to make when they are consulted? 
Essentially to agree to release, or give reasons within the terms of the Act which convince the 
authority that an exemption should properly be applied. 
when they wish a duty of confidence to apply to defined information or wish to propose a 
confidentiality agreement, do they understand the case they need to make to the authority in line 
with the s. 45 code? 
have they been informed of and are they prepared to meet the possible a  - Td094T
84.30t, 



6) Handling individual requests-procurement specific elements 

--- - 

1) Actionable request received 
for information relating to 
procurement (complex 





I 
If the exemption to be considered is subject to the public interest test (PI test) then the request moves to 
the 
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Annex A. Disclosure of  contract information under 
Fol legislation overseas and under the Code of  
Practice on Access to Government Information. 
Here are some examples of the application of Fol law to requests for contract related information in other 
jurisdictions operating under Fol legislation and under the Code of Practice on Access to Government 
lnformation. The examples are offered by way of illustration and do not purport to predict the manner 
in which the UK Fol Act will be interpreted. It is worth noting in this context that the relevant exemption 
provisions of the overseas legislation are similar but not identical to those in the UK Fol Act. Neither are 
the relevant exemption provisions of the Code of Practice on Access to Government lnformation identical 
to those in the Fol Act. The decisions are also based on particular fact situations which arose in each of 
the cases. 

This annex addresses: 

18.8791 Tm-in 



b. Tender submissions of successful tenderers 

The approach generally taken has been to exempt certain elements of successful tender submissions while 
disclosing others. 

Neither the 



c. Names of unsuccessful tenderers along with their respective tender prices 
I 

The commercially sensitive exemption was applicable and disclosure was not in the public interest. The 
information was therefore withheld: 

Re X and Leitrim County lnformation Commissioner, unreported, Decision No.99557, November 29, 
2001 (lreland) 

d. Tender submissions o f  unsuccessful tenderers 

The commercially sensitive exemption was applicable and disclosure was not in the public interest so the 
information was withheld' 

Re Mark Henry and Office of Public Works lnformation Commissioner, unreported, Decision 
No.98188, June 25, 2001 (lreland) 
Re McKeever Rowan and Department of Finance lnformation Commissioner, unreported, Decision 
No.99183, January 21, 2003 (lreland) 
Maddock, Lonie and Chisholm and Department of State Services [I9951 WAlCmr 15 (June 2, 1995) 
(Western Australia) 

3. Records of  the evaluation process 

The commercially sensitive exemption was applicable and disclosure was not in the public interest in the 
case of the evaluation scores of unsuccessful tenderers. Disclosure of evaluation details of successful 
tenderers was found to be in the public interest: 

Re McKeever Rowan and Department of Finance lnformation Commissioner, unreported, Decision 
No.99183, January 21, 2003 (lreland) 
Re Wanless Wastecorp Pty and Caboolture Shire 1_1 1 Tf
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I Annex B. Sources o f  further information 
Freedom of lnformation Act 2000 (HMSO. ISBN 0 10 543600 3) 

http://www.legislation.hmso.gov.uk/acts/acts2000/20000036.htm 

j Department for Constitutional Affairs 
I 

I 

I 

I http://www.foi.gov.uk 
I 

Office o f  Government Commerce 
I 
I http://www.ogc.gov.uk 
I 

I 

The lnformation Commissioner 

http://www.informationcommissioner.gov.uk/ 

Defra 

t 

1 http://www.defra.gov.uk/environment/pubaccess/index.htm 

1 I National Archives 

I i The Audit Commission 

http://www.audit-commission.gov.uk/ 

The Constitution Unit 

http://www.ucl.ac.uk/constitution-unit/foidp/index.htm 

Campaign for Freedom of  lnformation 

Websites with details o f  policies which apply in practice in USA and 
Canada 

1) US Dept of  Justice, Office of  lnformation and Privacy 

Treatment o f  unit prices under exemption 4 

FolA Exemption 4 is the business information exemption. There is a current (since 1998) Federal Acquisition 
Regulation (FAR) which requires disclosure of unit prices unless this information is otherwise exempt. FolA 



Post outlines the impact of two related court decisions which qualify the general assumption that they 
should always be released. 

2) NASA USA e-FolA reading rooms. 

These exist in all of the NASA centres. They all provide contract details, including scanned copies of the 
documents. This is an example from the Johnson Space Center. 

3) Contracts Canada 

Summary details of contracts placed by Public Works 8 Government Services Canada (PWGSC) 

A high proportion of government contracts in Canada are placed by PWGSC. It is possible to search for 
details of specific contracts or browse through the contracts placed by a department. 


