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Executive Summary 

a The large volume of recent constitutional legislation, including the Human kghts 
Act 1998, has led 







special co-operation status. Where appropriate reference is also made in the paper to 
other systems. 

In contrast to the UK, all the countries considered in this paper have written 
constitutions and Constitutional or Supreme Courts to guard the constitution, or to 
act as final arbiter on constitutional and/or human rights issues4 This means that 
the systems employed in these countries are not directly applicable to the UK. 
However the recent volume of constitutional legislation passed in the UK gives an 
increasingly codified system. Also the Human Rights Act 1998, incorporating the 
European Convention on Human Rights, gives the UK for the first time a set of 
protected fundamental rights and freedoms equivalent to a constitutional bill of 
rights. In addition, although the Act does not give courts the jurisdiction to strike 
down primary legislation where it is incompatible with the Act (an analogy with 
being unconstitutional), section 4 grants the power to the higher courts to make a 
declaration of incompatibility where such legislation conflicts with the Act.' The 
declaration does not create a binding legal obligation on government to amend or 
repeal the offending provision, although it may trigger a 



with responsibility for constitutional monitoring and human rights protection. This 
is outside the scope of this paper but is referred to at points throughout the text. 



Amending the constitution 

Amending the constitution in those countries founded on a written constitution 
almost without exception requires a special procedure. In most cases the 



Requirem5S the support of a 





of the legislature, the executive, and the judiciary; the relationship between the 
entities of the Union and the relationship between Wales and England; the basic 
rights of individuals as set out in the Human Rights Act 1998, and any future Bill 
of Rights. Secondary constitutional might be defined as that which alters: the 
control and organisation of political parties; the conduct of elections including 
referendums and voting systems; the administration of justice; the administration 



All new legislation in the UK now effectively has to comply with the Human Rights 
Act. Under section 19' of the Act each minister responsible for a bill has to state 
whether the bill complies with the Act and if not that they wish the House to 
proceed with it notwithstanding. Stating whether a bill is compatible with the 
Human Rights Act is similar to stating whether the bill is constitutional in countries 
where human rights guarantees are written into the constitution. 

Human rights protection may be effected by the creation of specific bodies within 
the house to address human rights concerns. The types of bodies which exist in 
other upper houses are very varied, with different mandates, functions and powers. 
A table setting out such bodies is attached as Annex 2. On the basis of these 
comparators, possible functions and powers for a human rights committee of the 
House of Lords might include: 

The scrutiny of legislation 
The establishment of a joint human rights committee is already envisaged to 
complement the implementation of the Human Rights Act. This committee may 
operate on a full time basis as a joint committee or may operate as a committee of 
each house which holds joint sessions for certain functions. The current committees , 
in the House of Lords, such as the Committee on Delegated Powers and 
Deregulation, could also scrutinise secondary legislation for compliance with the 
Human Rights Act. 

A good example of human rights scrutiny is provided by the committees of the 
Australian Senate which are held in very high regard. The Standing Committee on 
Regulations and Ordinances and the Standing Committee for the Scrutiny of Bills 
both scrutinise measures for compliance with human rights   rite ria.^ Both 
Committees have equal numbers of members from government and opposition and 
operate on a bipartisan basis. The Committees employ legal advisers who report on 
possible infringements on rights caused by the measures in every forthcoming bill. 
The Committee on Regulations and Ordinances may recommend the disallowance 
by the Senate of any delegated legislation not in accordance with its human rights 
criteria, and the Senate has never rejected such a recommendation. The Committee 
for the Scrutiny of Bills alerts the Senate to possible infringements and these 
frequently result in members tabling amendments when the bill is considered. The 
lower house has no such committees. 

Conducting inquiries 
The House of Lords could have the power to initiate the conduct of inquiries by the 
human rights committee. This may be on matters relating both to domestic human 
rights concerns and matters concerning foreign policy. This could result in the 
provision of an opinion or position paper which sets out a recommended position 

' This section came into force on 24 November 1998. 

' The criteria used by both committees is similar. It that the measure does not: trespass unduly on 
personal rights and liberties; make rights, liberties or obligations unduly dependent upon 
insufficiently defined administrative powers; make rights, liberties or obligations unduly dependent 
upon 



for the House to adopt when addressing a particular issue. Similar powers exist in 
Poland and Romania. 

The promotion of legislation 
The House of Lords could assume the task of promoting legislation to give further 
effect to human rights commitments. These legislative proposals could come from a 
committee of the House which might make recommendations for legislative action. 
Committees of this kind exist in other second houses, for example Japan, 
Switzerland, and the Czech Republic. 

Referral of legislation to a constitutional arbiter 

The constitutionality of new legislation is subject in many countries to review by a 
constitutional court - a court which either exclusively deals with constitutional 
review and disputes (e.g. Austria, Germany, Italy) or a court of final instance which 
has jurisdiction to deal with constitutional issues (e.g. Ireland, Japan). The decisions 
of these courts are usually final and binding. Other countries provide for specific 
bodies to determine these disputes, for example the French Conseil d'Etat and the 
Polish Constitutional Tribunal. The decisions of both bodies are binding. Referring , 
matters to these bodies may happen at different stages, pre-enactment or post- 
enactment. When legislation can be referred to the constitutional body pre- 
enactment, often this can be done by the upper house who can seek a ruling on the 
constitutionality of a measure before it approves it, or before it is promulgated. 

The link between the upper house and a body of constitutional review may be in 
two forms. First, the upper house may have power to refer disputes or issues to the 
constitutional body. Common features of such reference procedures are: 

References can be made by a specified number of members of the house, or by the 
leader of the house on the approval of the house, rather than single members. In 
France 60 (out of 321) Senators or the leader of the Senate can make a reference to 
the Conseil dlEtat. In Poland 30 (out of 100) Senators can make the reference 
where they believe a piece of legislation is unconstitutional, in particular that it 
conflicts with the human rights provisions. In both countries similar power is 
vested in the lower house. 

References may take place only with respect to certain types of disputes. In 
Germany the upper chamber, which represents the states, may seek a ruling of 
constitutionality from the Constitutional Court but only on a dispute concerning 
the concurrent legislative jurisdiction of the States and the Federation. In Poland 
the speaker of the Senate can seek a ruling only on a jurisdictional dispute 
between organs of the state. In Spain either house may seek a declaration as to 
whether an international treaty conflicts with the constitution and in Romania 25 
Senators may request a determination on the constitutionality of standing orders 
of Parliament. 

As mentioned above, under devolution legislation the Judicial Committee of the 
Privy Council 



in the UK the House of Lords might have a right of reference to 



International Human Rights Commitments 

The UK is unique in the absence of a role for Parliament in the process for ratifying 
treaties. Reforming the process by which treaties are ratified would naturally 
involve a role for the House of Commons as well as the House of Lords, and would 
not be limited to the ratification of human rights treaties." Most countries, and all 
European Union counties, provide that the ratification of an international treaty 
requires the consent of Parliament. This procedure might be considered in the UK. 
The denunciation of a treaty would then also require the consent of Parliament. In 
this context, where the treaty is one concerning fundamental human rights a 
qualified majority of both houses, or of the House of Lords, might be required. In 
Argentina for example denunciation of human rights treaties requires the approval 
of 



Annex 1: Constitutional Safeguards: The role of Second Chambers 

Ability to call a referendum 

Called by the decision of both 
houses the but only at the initiative 
of the lower house. 

Where there has been an objection 
of the upper house, any enactment 
of the lower house may be put to a 
referendum before it is signed by 
the President, if a majority of the 
lower house so demands. 

No 



Amex 1: Constitutional Safeguards: The role of Second Chambers 

Country 

France 

Germany 

Ireland 

Italy 

Japan 

Netherlands 

Ability to call a referendum 

The president may on the proposal 
of government or on a joint motion 
of both houses submit a bill to 
referendum. 

No constitutional provision for the 
holding of referendums. 

A majority of the members of the 
upper house and not less than one- 
third of the members of the lower 
house of may petition the President 
by them requesting a referendum 
before a bill is signed by the 
President. 
No role for the upper house. Held 
on the demand of 500,000 voters or 
by five Regional Councils, if there is 
to be the total or partial repeal of a 
law or of a measure having force of 
law. 

No constitutional provision for the 
holding of referendums. 
No constitutional provision for the 
holding of referendums. 

Amending the Constitution 

Amendments must be passed by 
both houses and then either a joint 
sitting by 3/5 majority or a 
referendum. 

Must pass by a majority of 2/3 in 
both houses. The federal structure 
and basic human rights provisions 
of the Constitution may not be 
amended. 
Must be approved by referendum 

Must be passed by both houses by 
absolute majority and unless passed 
by 2/3 majority are subject to 
referendum if requested within 
three months by 1/5 members of 
either house, 500,000 electors or 
five regional councils. 
Must be passed by 2/3 majority in 
each house 
Require both houses to be dissolved 
and 2/3 majority in both new 
houses 

Body entrusted as guardians of the 
Constitution 
Constitutional Council which 
consists of nine members, three of 
whom are appointed by the 
president of the upper house. The 
other six are appointed by the 
president of the lower house and 
the president. 
Constitutional Court. Half the 
members are elected by the upper 
house and half by the lower house. 

Supreme Court. 

Constitutional Court composed of 
15 judges, five of whom are 
nominate by both houses in a joint 
session. The President and the 
members of the ordinary and 
administrative supreme 
courts each nominate five others. 
Supreme Court. 

Supreme Court of the Netherlands 
cannot review the constitutionality 
of acts of Parliament or treaties 

Constitutional powers of the upper 
house in constitutional disputes 
60 senators may seek a 
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Annex 2: Human Rights Committees of the Second Chamber 
- 

Country 
Argentina 

Australia 

Austria 

Belgium 

Canada 

Croatia 

Czech 
Republic 

Japan 

Netherlands 

Poland 

Romania 

South Africa 

Spain 

Switzerland 

Committees in the upper house with a mandate to address domestic human rights concerns 
Standing Commission on Rights and Guarantees, established in accordance with the rules of procedure of the Senate. It provides opinions exclusively 
on human rights and constitutional guarantees. Committee on the Freedom of Expression. It provides opinions on matters relating to freedom of 
expression and the press. There is also a Bicameral Commission of the office of the National Ombudsman, which appoints the National Ombudsman. 
In the lower house there is also a Standing Commission on Rights and Guarantees. 
Standing Committee on Regulations and Ordinances and the Standing Committee for the Scrutiny of Bills. Both bodies scrutinise measures to ensure 
that there is not undue encroachment on rights, liberties or obligations. The first committee can give notice to the upper house to disallow an 
instrument for failure to comply, the second provides comments on potential conflict between legislation and human rights criteria. No equivalent 
body exists in the lower house. 
Standing Committee of Legal and Home Affairs. Mandate explicitly includes, but is not exclusively, human rights scrutiny of bills, treaties and 
reports. It may table motions for amendments where there are potential clashes with human rights obligations. In the lower house there is a Justice 
Committee which also uses a human rights criteria when scrutinising measures. 
No committee exclusively that deals with human rights, but the Advisory Committee For Equality of Opportunity between Men and Women deals 
explicitly with human rights concerns. The Committee may meet on the request of the President of the Senate to examine requests for advice or to 
examine an issue on its own initiative. In the lower house the Justice Committee monitors human rights situation internally. 
No committee dealing exclusively with human rights, but the Standing Committee on Legal and Constitutional Affairs deals explicitly with 
constitutional human rights concerns. It may make proposals for amendments and issues recommendations for further action. There is also a 
Standing Senate Committee on Aboriginal Peoples. In the lower house there is a Standing Committee on Justice and Human Rights. 
Committee on the Constitution and Standing orders. It deals explicitly but not exclusively with human rights criteria and provides an opinion or 
position paper for discussion by the upper house concerning questions on the agenda of the lower house. In the lower house, the Committee on 
Human Rights and the Rights of Ethnic and National Communities or Minorities deals exclusively with monitoring the implementation of human 
rights policy 
Committee on Petitions, Human Rights, Science, Education and Culture. The Committee deals explicitly but not exclusively with human rights 
issues. It can recommend legislative measures. In the lower house there is also a Committee for Petitions, which can require Ministers to appear 
before it. 
Standing Committee on Judicial Affairs which conducts inquiries into a measure or matter referred to it relating to human rights protection. It may 
propose bills. In the lower house there is also a Standing Committee on Judicial Affairs. 
None. In the lower house there is a Petitions Committee which may deal with human rights issues referred to it by the house. The lower house also 
appoints the National Ombudsmg. 
Human Rights and Rule of Law Committee which reviews legislation for compliance with human rights. It may also comment on the method of 
implementation and enforcement of laws. In the lower house there is a Justice and Human Rights Committee. 
Standing Committee on Human Rights which examines draft laws, conducts parliamentary inquiries and receives petitions. It reports to the Senate. 
There is no body in the lower house. 
Joint Committee on Human Rights Commission and Joint Committee on Public Prosecutor. Constitutional Committees established under the 
constitution, responsible for relations between parliament and the independent bodies. 
Ad-hoc Joint Committee on Women's Rights and Joint Committee for Relations with the Ombudsman. In the lower house there are two committees: 
the Standing Committee on Petitions which deals exclusively with petitions alleging human rights violations, and the Standing Constitutional 
Committee which examines matters regarding fundamental rights.and duties enacted in the Constitution. 
Standing Committee for Legal Affairs. The Committee examines all draft measures relating to domestic policy, with special reference to human 
rights. It reports to the upper house. It can stimulate draft laws and federal orders. h the lower house there is a committee for Legal Affairs. 




