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Executive Summary 

Late in the process of conceiving the institutions of devolution, but early in the 

implementation stage, the UK government and the devolved administrations concluded 

a series of intergovernmental agreements, generally but not exclusively called 

'concords ts' . 

These agreements constitute one of the key elements of the system of devolution. While 

they have been described as mere ' road-maps for bureaucrats', they are designed to play 

a much more central role in the new UK constitutional order. 

This paper examines the functions functions played by concordats and other 

intergovernmental agreements, in light of the experience of some multi-layered 

democratic States, notably Canada, Belgium, Australia, Switzerland, Germany, the 

United States and Spain. 

Agreements between central authorities and constitutive units, or between constitutive 

units are very common (Spanish authorities conclude up to 500 of them each year !). 

Their legal status varies greatly: intercantonal conventions are legally binding in 

Switzerland, and can be enforced by the Federal Tribunal, while intergovernmental 

agreements in Canada are generally considered to be of a political nature, and therefore 

non-justiciable. 

Regardless of their status, however, agreements play at least five different functions: 

a) Firstly, and predictably, they are used to co-ordinate or harmonise policies 

between orders of government (who does what? who pays for what?). 

b) Secondly, agreements serve to manage process and procedure (how do they do it? 

606 Tc 1.9t1414 Tc . 



function is that of 'procedural cooperation'. However, a closer examination reveals that 

they also serve some policy-coordination functions. 

Furthermore, the 'no surprise' credo they embody is reminiscent of the principle of 

federal comity or federal loyalty. The Memorandum of Understanding of 1999 

incorporates the Sewel convention. In so doing, it plays a para-constitutional function. 

There is no doubt that concordats play a soft-law function in the conduct of devolution 

politics. 

And finally, time will tell whether in the UK, as in other multi-layered States, concordats 

will play 'regulating by contract' functions, dressing up directions from the centre in 

consensual terms. 





Either one must take a purely self-centred approach, rejecting a priori the relevance 









The general purpose is to rationalise the exercise of distinct but related competences, avoid 

duplication and coordinate policy initiatives. 

To give one example amongst thousands, a series of bilateral intergovernmental agreements 

have been concluded between the Canadian federal government and the provinces on 

labour training2' These arrangements arose because the federal government has 

constitutional jurisdiction over unemployment insurance, whereas education and social 

assistance are provincial matters. In the post-war period, the federal government financed 

and managed training programs for the unemployed.22 The responsibility over this aspect 

of unemployment policy has now largely been 'administratively' transferred to the 

provinces. While the agreements vary from province to province, most contain detailed 

descriptions of federal and provincial resp~nsibilities,~~ 

Similar examples can be found in a large array of policy areas. For instance, 

intergovernmental agreements designed to co-ordinate the exercise of concurrent and 

interrelated competences over the environment have been concluded in Canada and 

A~stralia.'~ Such agreements exemplify the pragmatic development of agreements to resolve 

problems as they arise. In general, there is no master plan and agreements are designed 

and negotiated by particular Departments as the need arise, and political possibilities allow. 

In older federations, the development of socitil, environmental and even economic policy 

occurred within an already multi-layered structure. Depending on the particular 

distribution of legislative powers, policies could be allowed to develop in a relatively 

independent fashion in the different units, with or without much co-ordination or the 

development of 'country-wide' standards." Intergovernmental relations in general, and 

intergovernmental agreements in particular, evolved alongside and often after policy 

development and implementation. 

The need for coordination was felt more readily in Belgium, where the process of 

federalisation followed the development of a sophisticated a welfare state. Previous unitary 

policy areas, from education to urban planning, from transportation to care for the elderly 

were constitutionally gradually decentralised. Continuity of service required a certain 

21 www.hrdc-drhc.gc.ca 
22 Often by 'purchasing' places for the unemployed in regular schooling and professional training 
programs, developed under the jurisdiction of the provinces. 
2"oirier, Johanne 'The Canadian Social Union: Solution or Challenge for Canadian Federalism', in 
Vansteenkiste, Steven et al., eds., Sociaal Beleid en Federalisme, Vlaamse Juristenvereniging, 
Staatsrechtconferentie, Larcier, Brussels, 1999, pp. 25-84 at pp. 61-63. 
'4 For Canada, see Canadian Environmental Law Association v. Minister of 



degree of coordination between entities endowed with new legislative and administrative 

powers. In 1989, after nearly 30 years of incremental devolution of powers, the constitutive 

units and the pre-federal government were officially authorised to conclude binding 

agreements to co-ordinate their a~tivities.'~ A large number of agreements have since been 

concluded. They range from road construction and coordination concerning European 

policy, to telecommunication or the provision of some services to residents of other 

constitutive units. Some of these agreements are 'compulsory', to the extent that the 

transfer of constitutional powers from the central order of government did not occur until 

the agreements had been concluded. Others are voluntary. It appears that voluntary co- 

operation occurs more readily between the French-speaking entities, than between the 

Flemish and French-speaking ones, a fact which reflects the degree of political conflict in the 

country, but which is also a consequence of the asymmetrical institutional design.27 

b) Procedural cooperation 

While most intergovernmental agreements deal with substantive policy issues, others 

outline procedural mechanisms of cooperation. The former establish who does what, who 

pays for what. The latter provide for consultation or dispute resolution mechanisms, and 

can introduce multi-layered conferences or committees. Of course, many agreements will 

involve both substantive and procedural aspects. Hence, the Canadian Interprovincial 

Agreement on 



announcements between the states and the Commonwealth have been provided for by non- 

binding intergovernmental pro to col^.^' 

c) Para-constitutional engineering 

Intergovernmental agreements thus 





threatening the federation. This is the case in Spain, for instance, and was formally the case 

in Switzerland until 1999.~' 



layered State with whom one necessarily has long standing relations - to agree, rather than 

to impose its will through the unilateral legislative measures. 

This use of intergovernmental agreements to further 'regulatory' purposes can arise in two 

distinct situations. It can indeed replace a possible unilateral legislative solution. When that 

is not a constitutional possibility, however, intergovernmental agreements can serve to 

influence the exercise of powers by other orders of government. The first case presents itself 

when the central government has the constitutional power to make legislation binding on 

federated entities, as is the case in Australia and the United States.47 Even when the 

legislative route is available, it may be more expedient, or politically acceptable, for the 

central authority to negotiate an agreement, rather than to impose a unilateral solution. 

Compliance and cooperation are more likely to be forthcoming if the other party participates 

in the elaboration of the new norms. In the end, however, the threat of legislation is always 

there, possibly affecting the liberty of the federated entities. The conclusion of compacts in 

the United States has been described as an alternative to preemptive legislation by 

Secondly, intergovernmental agreements can give rise to regulation by contract when the 

central authorities do not have the power to impose their will on the constitutive units by 

legislation, but 'make an offer one cannot For instance, accepting the terms of 



Whether - and how - intergovernmental agreements play this function of disguising a 

disequilibrium in the balance of power between actors in a particular constitutional set-up 

will of course depend on a variety of historical and political factors. They can lead to 

greater centralisation in countries such as Australia, where the financial dependence of 

States on federal grants is ~verwhelmin~.~ '  The conditional grants made by the Canadian 

federal authorities to provinces to offer social services from the 1960 to the 1990s were 

criticised as instruments which enabled the federal authorities to interfere with provincial 

priorities in the social sphere.52 In Belgium, at least one agreement between constitutive 

entities of unequal financial power has been criticised for similar reasons. 

The 'para-constitutional' and the 'regulating by contract' functions can overlap. The 

correspondence is not unmitigated, however. Some agreements may be elaborated to solve 

constitutional problems without serving the interests of a more powerful actor. In other 

cases, it could be argued that the 'regulating by contract' route enables a dominant party to 

circumvent a constitutional obstacle (such as a lack of legislative power) to interfere in the 

sphere of jurisdiction of another party. Painter suggests that '[a] number of agreements are 

designed to provide a gloss of legitimacy to a Commonwealth scheme that intrudes on state 

j~risdiction'.~~ Similarly, some Qu6bec critics of the Canadian Social Union deplore the fact 

that the multilateral agreement actually reinforces the position of the federal authorities by 

not substantially curbing the use of the spending power in areas of provincial jurisdiction.ss 

From that perspective, intergovernmental agreements not only reflect actual imbalances in a 

federation, they can also exacerbate them. 

There is a final way in which 'regulating by contract' may apply, in a more balanced way, in 

a federation. The Canadian and Australian parliamentary systems are modelled on the UK. 

They incorporate both a doctrine of parliamentary sovereignty and a practice whereby the 

Executive dominates the actual actions of the legislative branch of government. That is true 

at the state or provincial level, as well as the 



e) Agreements as 'soft law' 

From the perspective of legal pluralism, intergovernmental agreements can govern 

behaviour just as well as formal  regulation^.^^ In that respect, they parallel the use of soft 

law techniques in international relations. Soft-law rules are not formally binding, but they 

have an impact on international law.58 More importantly, until a major dispute occurs and a 

party decides to exercise its sovereignty in contradiction of a non-binding agreement, the 

latter will play the same essential role as a treaty would do.59 Ultimately, there is a 'way- 

out', since there is no legal constraint 



executed, amended and terminated as are legally binding rules. They play a function which 

is very similar to that of formal legal norms, without having that formal ~haracter.~' 

B. The Function of Concordats and of other forms of Intergovernmental 

Agreements in the United Kingdom 

Concordats were not part of the original devolution project. The idea of agreeing on general 

governing principles and concluding more specific pragmatic co-operation arrangements 

arose fairly late in the reform process, in order to palliate some difficulties which emerged as 

a consequence of the devolution legislation.62 In this section, I will discuss multilateral post- 

devolution agreements as well as those concluded between the Scottish Executive and the 

UK Government or  department^.^^ 

Concordats are meant to govern the administrative relations between the central and 

devolved administrations (and possibly between devolved administrations). Out of respect 

for the autonomy of the new devolved administrations, they logically could not be 

concluded until those were formally established. Yet, the purpose of these initial concordats 

was to ensure continuity and a smooth transition to the devolved system, in order to 

maintain effective public service delivery. The solution was for involved UK departments 

and members of the Scottish Office to prepare 'draft concordats, which were then finalised 

with the devolved administrations once devolution became effective. 

hll In a similar fashion, Brazier notes that constitutional actors (such as Ministers), do not care about 
the exact label given to non-legal constitutional rules. They will be guided by such rules, whether 
they are actually legally-binding or not: Brazier, Rodney, 'The Non-Legal Constitution: Thoughts on 
Convention, Practice and Principles', (1992) 43: 3 N.I.L.Q. 262 at 263 ; Brazier, Constitutional Practice, 
3d ed., 1999 ; See also: Marshall, Geoffrey, Constitutional Conventions: The Rules and Fornzs of Political 
Accountability, Clarendon Press, Oxford, 1986. 

In 



A matrix for the concordats was issued in February 1998.~~ It provided a list of items which 

would likely have to be addressed in the different concordats. These included consultation 

arrangements, early notification of policy initiatives, the creation of joint working groups, 

rules of confidentiality, liaison and agency arrangements, access to research and technical 

advice, consultations about appointment, dispute resolution mechanisms, and provisions 

for review. This template has been followed in most cases, although the degree of detail 

differs depending on the UK Department and the particular subject matter involved. 

In the first year following the inauguration of the devolution settlement, nearly ten 

multilateral intergovernmental were concluded in the UKI6' and over twenty bilateral 

concordats were signed betureen Whitehall Departments and the Scottish Executive." A 

general Memorandum of Understanding (MOU) and five supplementary multilateral 

agreements (often referred to as the 'overarching concordats') were concluded between the 

UK government, the Scottish Ministers and the Cabinet of the National Assembly for Wales 

in the early fall of 1999, a few months after devolution arrangements took effect. They were 

made public in Scotland, Wales and London on October 1, 1999 and presented to their 

respective legislative a~semblies.~~ A new version of the Memorandum of Understanding 

was issued in the summer of 2000, to take account of the renewed devolution process in 

Northern  rel land.^^ 

The Memorandum of Understanding outlines general principles of information-sharing, 

early-warning and rules of confidentiality. It introduces a multilateral body to be chaired by 

the Prime Minister or his representative, the Joint Ministerial Committee, as well as 

'functional' multilateral ministerial committees, charged with the conduct of some 

intergovernmental relations in particular policy areas.69 The first of the five 'supplementary 

h4 Guidance on Concordats between the Scottish Executive and UK 



agreements', published as Part 



of the agreements adopted in the wake of 



Administration, but organisationally they are integrated and governed by rules of the Home 

Civil Service. This presents advantages in terms of mobility and potential dissemination of 

ideas and good practice. The risk of contradictory instructions or, more likely implicit 

expectations, is obvious however, especially in the foreseeable situation of distinct political 

parties governing in London and Edinburgh or Cardiff. To give just one example, what if a 

civil servant's superior is reluctant to send a policy document South, while the civil 

servant's counter-part in London requests a copy of the policy statement? This is the kind 

of situation which many of the concordats concluded so far seek to avoid. 

Upon their publication, these initial agreements were described as 'a robust framework for 

co-operation and communication', and as 'a solid foundation for good working  relation^'.'^ 
Principally concerned with consultation processes, these initial agreements and concordats 

thus have a 'procedural' function. The primary aim of the Memorandum of Understanding 

'is not to constrain the discretion of any administration but to allow administrations to make 

representations to each other in sufficient time for those representations to be fully 

c~nsidered'.~"ll multilateral and bilateral agreements comprise undertakings to share 

information in a timely fashion.86 Processes for consultation on draft legislation, policy 

papers, even for an early notification of press releases are outlined. Different concordats set 

up joint working groups or monthly meetings. They explain how correspondence wrongly 

addressed to an administration is to be handled. They emphasise the need to respect rules 

of confidentiality as well as applicable norms of access to information. 

A second and related theme which runs through the initial concordats is continuity with 

previous arrangements between various Whitehall Departments and the Offices of the 

the 



Office. It recognises that the 



Department and the Scottish Exe~ut ive.~~ In another one, the Cabinet Office undertakes not 

merely to consult and inform the Scottish Executive, but to provide support and services to 

the Scottish Administration, including procurement, cars and drivers, and secure mail 

services.94 The Concordat on Statistics provides that technical services offered by the Office 

of National Statistics to the devolved administrations will be subject to cost-sharing 

agreements.95 Apportionment of costs is also provided in the case of cross-border 

a~thori t ies .~~ 

Hence, while the MOU, the 'overarching agreements' and the bilateral concordats concluded 
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which the devolution settlement is built. This is consistent with Marshall's contention that 

the content of conventions is 'determined partly by special agreement'.lI2 

In the event that the Westminster Parliament intends to legislate regarding a devolved 

matter (presumably pursuant to the wish of the UK Government), the Memorandum of 

Understanding further specifies that '[tlhe devolved administrations will be responsible for 

seeking such agreements as may be required for this purpose on an approach from the UK 

G~vernrnent'."~ This commitment by the Scottish Executive that it will seek to ensure the 

consent of the Scottish Parliament, when the Parliament of Westminster is We0102 Tc7.36366(sv1nScottish.mad588 0 (d.92780j
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overlook others,""hey do underline the particular nature of devolution, and the dominant 

position which the UK institutions ultimately occupy. 

Of course, concordats and other agreements are not 



'likely to be includedf in the matters reserved to the UK Government. Under normal 

circumstances, civil servants will likely be strongly influenced by this agreed description of 

reserved tasks, in spite of the fact that the concordat specifies that the list is not meant to 

preclude precise determination by courts."" 

As was mentioned in the first part of this article, this fifth function is very closely related to 

the fourth one. Indeed, pseudo-contracts or quasi-contracts constitute a soft-law technique. 

In the first case, however, the decision to regulate by contract (or 'pseudo-contract') reflects 

a political choice: that of negotiating with a partner, rather than imposing one's will through 

legislation. In the case of the UK Government, armed with its effective domination of the 

sovereign Westminster Parliament, the decision to conclude intergovernmental agreements 

partakes of this political calculus. The 'soft-law' function I underline here is slightly 

different. It is not a question of the choice of arms, but of the actual impact of the arm 

chosen. The 'regulating by (pseudo-contract)' function underlines the aim of using non-legal 

or non-legislative means in order to improve intergovernmental relations, respect the 

devolution settlement and ensure smooth political relations. The 'soft-law' function, in the 

sense I use it here, simply illustrates that non-legal tools can be interpreted and applied by 

significant actors, such as civil servants, just as if they were legal  instrument^."^ 

CONCLUSIONS 

To paraphrase Zimmerman, governance in a multi-layered democratic state is 'inherently 

complex compared to governance in a unitary system'.'20 Different administrations will face 

different political imperatives, even when responding to the needs and preferences of the 

same population. Conflicts are inherent in democratic structures, as they are inherent in 

complex states, be they federal, quasi-federal, or pre-federal. The challenge is not to 

eliminate conflict, but to minimise and manage it. The devolution settlement has, at least 

with regard to Scotland, been introduced with relative smoothness and effectiveness. 

Concordats are, in my view, effective tools to ensure continuity and future collaborative 

process. They also flesh out the will to collaborate (so far). Once the initial wave of 

devolution has passed, however, disagreements will almost inevitably arise. The likelihood 

of discord will of course be exacerbated when different administrations are governed by 

different political parties or coalitions. The risk of discord may also increase once the 

118 This example could also support the argument that concordats play policy-coordination and para- 
constitutional and functions, in the first case because it outlines 'who does what', in the second 
because it can be seen to supplement the description of reserved matters found in Schedule 5 of the 
Scotland Act. 
119 Harlow and Rawlings (1997), pp. 177-78. 
120 Zimmerman (1992), p. xi. 



decision-makers in place are no longer those who formed part of the initial team which 

charted the devolutionary process, people who actually know one another and are used to 

working together. It is then that the effectiveness - or vulnerability - of concordats will be 

tested. 

From a comparative point of view, the architects of devolution in the UK have shown a 

great deal of foresight in requesting their civil service to anticipate collaborative processes as 

well as dispute resolution mechanisms. It took Belgium nearly twenty years to introduce 

co-operative agreements, while Canadian intergovernmental agreements are, at best, an 

haphazard if ubiquitous institution. Moreover, those agreements are more substantial than 

process-oriented. This does not diminish their importance of course. But it underlines that 

while Belgium was in the process of fundamental constitutional decentralisation, and while 

Canada has been pulled towards both increased centralisation and decentralisation, 'a road- 

map for civil servants' to guide them in their dealings with their counter-parts in other 

orders of government has not been provided. While those road maps will only be as good 

as the political will of the leadership, their very existence, from the early days of devolution, 

may provide the initial impulsion for co-operation which can be counter-intuitive in a 

centrifugal constitutional process. 

Regardless of their legal status, concordats and other intergovernmental agreements in post- 

devolution UK play similar functions to intergovernmental agreements in federal systems. 

They are also original in their programmatic (promotion of 


