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Introduction

The Human Rights Act 1998 is a crucial development in the legal and constitutional history
of the United Kingdom. It reaches into and has to be taken into account in every area and
activity of government.

This is the second of two reports examining the steps taken by the Government to implement
the Human Rights Act 1998. The first report, published in September 2000, documented
Whitehall’s preparations for the introduction of the Act. It concluded that considerable and
well-directed efforts had been made but that a question mark remained over Whitehall’s
long-term commitment to secure the position of the Human Rights Act and respect for
human rights within Government.t This report picks up the story with the coming into force
of the Act on 2 October 2000. It focuses on:
— the nature of the “human rights culture” being developed and promoted by
the Government;

— the Government’s human rights policy and machinery steering
implementation of the Human Rights Act;

— what has been done (and needs to be done) by Government departments
and public bodies to implement the HRA and ECHR,;

— the Government’s legal machinery and litigation strategy for considering,
prioritising and responding to human rights challenges in the courts; and

— the differences and similarities in the experiences of Whitehall and the

Scottish Executive in implementing the new human rights legislation.
The first year following the introduction of the Human Rights Act has gone well for the
Government. It has mainly focused on the compliance aspects of the Act. The thoroughness
of its preparations and risk management approach, in this regard, markedly reduced the
prospect of successful human rights challenges being made in the courts. These have been
comparatively few in number during the first year and where they have occurred the
Government’s legal services have been quick to respond in a usually successful manner in
the higher courts. The Government has been less active and successful in developing a
"human rights culture” and in inculcating a sense of respect for human rights across its
departments and public bodies. Whitehall has undergone significant organisational change
in its handling of human rights matters and seen a marked falling off in enthusiasm for
human rights following the events of 11 September 2001. The structures, systems and
procedures remain in place but the sense of purpose is missing. Recommendations on how
this might be rekindled are made in this report.

1], Croft—"Whitehall and the Human Rights Act 1998’. The Constitution Unit. 2000.
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done as part of its “human rights culture”. These other instruments do not have the same
domestic status as the ECHR. Through the HRA, the ECHR has acquired constitutional
status in the UK: the others have not. This tension was evident in the evidence given by the
Home Secretary to the Joint Parliamentary Committee on Human Rights in March 2001
where he accepted that “the generation of a culture of rights and responsibilities in the
widest sense should certainly take account of the obligations to which we have signed up
internationally” but “if you are asking ... whether ... every single one of the obligations to
which we have signed up internationally should be incorporated into our domestic law ...
the answer is no”.2 A particular concern, at that time, was the new Charter of Fundamental
Rights and Freedoms of the European Union where the Government had battled hard to
resist moves to give legal effect to an array of rights not found in the ECHR. Instead, in the
eyes of the Government, Convention rights appear to remain synonymous with human
rights and the “human rights culture” effectively a question of building a ‘culture of
compliance’ with the ECHR. It means that many departments and public officials believe
that complying with the requirements of the HRA and ECHR fulfils all the human rights
responsibilities of the Government.

1.2 A "human rights culture"” within Government

Inculcating a sense of respect for human rights among government officials is vital.
Arguably, the greatest value of the Human Rights Act lies in what does not happen—the
court challenges which do not occur because human rights considerations are central to the
thought processes of those involved in formulating and executing policies and legislation.

Among officials, the Human Rights Act has been described as a ‘constitutional giant’ capable
of shifting the ‘tectonic plates’ of government. Prior to the Act coming into force, this saw
attention focused on compliance issues and the need to remedy potential breaches of the
ECHR. However, as the Act becomes fully embedded in the processes of government, this
emphasis is expected to change with a greater focus on prevention rather than cure. In



Addressing a government audience, the Permanent Secretary to the Home Office used his
last progress report to stress the importance of the Human Rights Act as:

*“a constitutional measure, legislating for basic values which can be shared by all
people throughout the United Kingdom. It offers a framework for policy-making,
for the resolution of problems across all branches of government and for
improving the quality of public services. From this point of view it is not right to
present the Human Rights Act as a matter for legal specialists. The culture of
rights and responsibilities needs to be mainstreamed.””s

Among the ways in which this could be done, he noted requirements for:






forward by the Human Rights Unit and none had received any communication from the
Unit in this regard since it became part of LCD in July 2001. Without reinforcement from the
centre, in too many departments and public authorities progress has stalled: the phrase
“human rights culture” has been imbued with little real meaning and its use invites cynicism
or blank looks among officials.

It is difficult to see how a "human rights culture” will be established and maintained
throughout Government without the political will to keep the issue alive. The Government is
faced with the problem of building a culture out of litigation or the fear of litigation. There is
no political kudos in being associated with challenges and breaches under the Convention.
This is not a culture to be embraced enthusiastically by Government departments. As
matters stand, therefore, building a "human rights culture" within Government exists mainly
as a policy on paper but not in practice.

1.3 A ‘human right culture’ for the UK

The Human Rights Unit has worked to influence public perceptions about the Human Rights
Act. Its main aims appear to have been:
— to win public support for the Human Rights Act and to counter criticism

that the Act might cause ‘damage’ to the legal system and traditional
values in society; and

— to reduce the expectations of potential users and deter ill-conceived use of
the Act.
During the run up to October 2000, the Home Office Human Rights Task Force actively
promoted the positive benefits of the Act and tried to correct some of the more outlandish
media reports concerning the use to which the Act might be put. These efforts enjoyed some
success—aided by the careful manner in which the courts have since used the Act which
greatly limited the scope for ‘scare stories’.

Ironically, in the latter part of 2001 it was a Government department, the Home Office, which
launched the most trenchant attacks on the new human rights regime. Beset by the twin ills
of terrorism and mounting asylum claims, the Home Office posited the need to substantially
amend or override the Human Rights Act with a

11



In any political climate, selling a “human rights culture” to the public is an extraordinarily
difficult task. The Human Rights Unit is quick to point out that building a horizontal culture
where individuals embrace Convention rights in their business and social relationships is
going to be a long-term process. In a rare statement of purpose, Baroness Scotland, junior
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1.4 Conclusions

The Human Rights Act has given human rights teeth and legitimacy but also had the
unfortunate consequence of narrowing the focus of the human rights debate in the UK. There
is a tendency to assume that the only ‘real rights’ are those ‘constitutional rights’ found in
the ECHR which can now be enforced in the domestic courts. A senior health official could
deny the existence of a ‘right to health’, for example, because there is no such right included
in the Convention. This is symptomatic of a widespread attitude among public servants who
have been ‘taught’ to see the Government’s human rights obligations in terms of compliance
with the ECHR. This misconception is exacerbated by the espousal of a “human rights
culture” that excludes rights not found in the ECHR and which are not justiciable before
domestic courts. Any attempt to seek a more broadly based culture is rejected because the
Government interprets such moves as an attempt to obtain some form of domestic legal
status for these other rights. They are not to bask in the sunlight of the HRA. The
Government’s does not conceive that there could be a “human rights culture” encompassing
both civil and political rights (enforceable in the courts) and economic, social and cultural
rights (which are achieved through social programmes). In the Government’s eyes, such a
culture would advance the possibility of other Protocols in the ECHR, rights contained in
UN human rights instruments and, most menacingly, the EU Charter of Fundamental Rights

13



2. Implementation of the Human Rights Act

2.1 Purpose

This chapter examines:
— the Government machinery for steering implementation of the Human
Rights Act;
— the Government’s human rights policy;

— the role of the centre in securing and supporting the implementation of the
HRA and ECHR in departments and public bodies; and

— what has been done (and needs to be done) by departments and public
bodies to implement the HRA and ECHR.

2.2 A brief overview

The smooth introduction of the Human Rights Act and the small humber of human rights
cases presenting significant implications has allowed the Act to drift to the political and
policy backwaters of Government.

Having successfully steered the preparation process and mainstreaming policy for the
Human Rights Act, the Home Office was quick to assume a back seat for its
implementation—winding up the Human Rights Task Force in March 2001 and allowing
most co-ordination and monitoring tasks to quickly revert to the Cabinet Office. In June, for
reasons largely unconnected to human rights, policy responsibility for the subject was
transferred to the Lord Chancellor’s Department. In July, the LCD also assumed the Cabinet
Office’s co-ordination responsibilities following the dismantling of the Constitution
Secretariat (again for reasons not connected to human rights). Any plans that the LCD might
have had in the area of human rights policy were eclipsed by the events of 11 September.
Instead, as the year closed, the protection of individual human rights afforded by the HRA
and ECHR was more likely to be criticised as an ‘obstacle’ in the war against terrorism.

2.3 Government machinery and human rights policy

During the preparation phase, it was an indicator of the special status and significance

14



human rights issues. After October 2000, the most important of these paper exercises
required all departments to furnish the Cabinet Office with returns on significant human
rights challenges (‘hot cases’) and a consolidated list of these, as approved for issue by the
Lord Chancellor, was circulated to committee members.

When the Human Rights Act came into force on 2 October 2000, no one body within the
central structure had overriding authority for dealing with the Act. The Home Office held
policy responsibility for the HRA and functioned as the lead department except in matters
relating to the judiciary which came under the Lord Chancellor’s Department. Overlaying
these individual responsibilities, the Constitution Secretariat of the Cabinet Office had a
broad policy function and role of providing the means through which collective decisions
could be made on issues concerning the Act.

Of the three, prime responsibility for the implementation of the Human Rights Act rested
with the Human Rights Unit of the Home Office. During the preparation phase, the Home
Office’s purpose had been to see human rights and the obligations imposed by the HRA
mainstreamed into the activities of every department with a minimum of central direction
and control. Hence, most of the organisational arrangements put in place to see through the
preparations for the Act were of a temporary nature and were not to form part of a
permanent structure to oversee and direct matters concerning the operation of the Act.

After October 2000, the Home Office showed no inclination to remain deeply engaged in
matters relating to the future operation of the Human Rights Act. Its mainstreaming
approach firmly placed the responsibility on individual departments to implement the
requirements of the HRA in their policy, decision and law making. The Home Office was
quick to distance itself from this process. In December 2000, departments were advised that
the Cabinet Office would take over the role of requesting information on the impact of the
Act and would act “as a ‘ginger group’ around Whitehall to ensure that matters of
importance across Departments are recognised and dealt with in a suitable manner”.1l The
Home Secretary acknowledged that the Home Office retained *“over-arching responsibility”12
for the HRA, but his department’s interest extended little beyond the Act’s impact upon its
own subject areas. It was inevitable that the Home Office’s responsibility for the effective
implementation of the HRA (even with the best efforts of the Human Rights Unit) should
start to count for less than its day to day concerns of managing a portfolio covering areas—
law enforcement, immigration, prisons—now subject to challenge under the Act.

During the preparation phase, conscious of the need for consensus and the scale of the task
involved, the Home Office had established a Human Rights Task Force, comprising
representatives from key government departments and non-government organisations in
order to facilitate implementation of the HRA. The Task Force had played an important role

11 HRTF Paper (00) 22, para 3(f).
12 Joint Committee on Human Rights. Minutes of Evidence, 14 March 2001, paras 23-24.
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in contributing to the preparation of guidance and publicity materials. It had also acquired
and performed a valuable inquisitorial role in examining the effectiveness of the
preparations being made in individual departments.

Neither Government nor non-government members of the Task Force had envisaged that it
should become a permanent body. The Home Office had always considered that the Task
Force should not continue to function for more than a few months after the introduction of
the HRA. In October 2000, it proposed that the Task Force should continue to meet until
around April 2001 and that in this remaining period it should switch its focus from
departmental presentations to maintaining a more general overview of the immediate
impact of the HRA.13 However, at the insistence of non-government members, while the
cycle of departmental presentations was ended, two new sub groups were formed (covering
legal and home affairs and health, social services and education matters) to address the
general level of preparedness in key sectors. In the end, the two sub-groups had little time to
make an impact. The Task Force’s sense of purpose and momentum was rapidly

16



have the committee in place by the time the HRA came into force. The membership of the
committee was finally agreed in January 2001 with Jean Corston MP in the chair.

In March, the new committee instituted an inquiry into the initial impact of the HRA and the
degree to which the associated human rights culture had been established within and
outside Government. The committee’s brief initial report (curtailed by the impending general
election) did not comment on the extent to which acceptance of human rights has been
cemented within Government departments or conveyed by them to the host of public
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indicate that this exercise will result in a ‘Ministry of Justice’ with the means and authority to
secure respect for human rights within the Government. To have a lead organisation steering
the preparations for the Human Rights Act had been unusual given the federal nature of
Whitehall and a reflection of the seriousness with which the Act was viewed within the
Government. With no serious alarms over the manner in which the Human Rights Act was
functioning during its first months, the need for a ‘directing’ body to oversee
implementation of the Act was a non-starting issue within the Government.

Since acquiring its new responsibilities, the LCD has been slow to disclose how it will pick
up the ‘human rights’ baton. However, information provided to the Joint Committee on
Human Rights in January 2002 indicates that a radical shift in policy or approach is not
immediately on the cards. The department considers:

“Ensuring the Human Rights Act is embedded in our law and administration
and developing a culture of rights and responsibilities are long-term projects.
Our current priorities are to achieve a high level of awareness throughout public
authorities of the balance that needs to be struck between rights and
responsibilities, and how that balance could be achieved. Public authorities
should know about the Human Rights Act, and treat it yet as an instrument for
achieving good, open and accountable government, and for measuring and
improving their standards of service delivery.”1?

Some specific measures are being proposed to achieve these goals. Guidance for Whitehall
departments is being revised to take account oftG3“n Januar2c0.(i(em)]to)]cifirlOw[(Ourc0.0ts aJ22.314(g
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An announcement is also in the offing that the Government will now review its
commitments under the ECHR and other international human rights instruments following
the successful bedding down of the Human Rights Act. This will entail examination of
whether to accede to a number of additional protocols under the Convention (most
importantly, the new Protocol 12 creating a free-standing prohibition on discrimination). The
exercise will also involve looking at the arrangements whereby individual complaints may
be taken to the treaty monitoring bodies for a number of the UN human rights treaties. It is
possible that the Government may be prepared to now test the waters in this regard. These
treaties contain a number of rights not found in the ECHR or open to different interpretation
by their monitoring bodies. While they are not judicial in nature, decisions of these bodies
are potentially influential upon the Government. Acceptance of such requirements and
scrutiny will require consultation within the Government and might well entail a further risk
assessment exercise on similar lines to that conducted for the ECHR. After a quiet beginning,
therefore, the LCD may be entering a more active period and on the way to becoming the
Government’s ‘rights department’.

2.4 11 September

Part of the reason for the LCD’s inaction hitherto lies in the events of 11 September. The LCD
was left on the sidelines as the Home Office became increasingly outspoken in its criticism of
the Human Rights Act and ECHR.

The latter part of 2001 became a difficult time for any Government department to choose to
extol or promote the virtues of individual human rights. No official acknowledgement was
made, good or bad, concerning the impact of the Human Rights Act in its first year. Instead,
the first anniversary coincided with an ‘open season’ during which a number of grievances
and concerns with the human rights legislation (particularly in the areas of asylum and
immigration) were able to ‘hitchhike’ on the theme of combating terrorism. It was the
starkest possible evidence concerning the ease with which human rights considerations
could be set aside by the Government for political and policy purposes. In this sense, the
Human Rights Act failed its first major political test since coming into force.

However, the HRA, if not a roadblock, proved to be a major factor in determining the path
and means that the Government would employ in the war against terrorism. Initially, the
gravity of the threat prompted calls to amend the HRA and override the ECHR. However, on
12 November, the Home Office introduced the Anti-terrorism, Crime and Security Bill
seeking to work within the framework allowed by the ECHR for responding to national
emergencies. The Bill was accompanied by an Order paving the way for the Government to
derogate from the right to liberty and security of the person under Article 5 of the ECHR.
Such a step is permitted under the ECHR where there is an emergency threatening the life of
the nation. The Government argued that this situation had arisen in respect of the need to be
able to detain terrorist suspects who could not be deported (and against whom there was
insufficient evidence for a prosecution in this country).

19
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— introduce, disseminate and observe the new human rights culture
throughout their organisation;

— review their policies, procedures and legislation for compliance with the
ECHR;

— ensure that public authorities and other bodies likely to be subject to the
HRA were aware of its requirements and made similar preparations; and

— report back to the centre on their state of readiness particularly in regard to
removing potential breaches of Convention rights.

2.7 Maintaining a centre of knowledge

Following the disbanding of the Human Rights Task Force, however, few visible efforts have
been made to monitor progress or to maintain communication between the centre and
departments on matters of human rights policy or practice. This reflects, in part, the fact that
no ‘crisis’ has arisen during the HRA'’s first year requiring further policy guidance from the
centre, but also that there are no other policy initiatives planned to follow the Act which
need to be communicated to departments. Instead, the Home Office was quick to end the
system of periodic progress reports required during the preparation phase. It did not have
the intention and hence the means to offer permanent support to departments regarding
human rights matters. This situation has not obviously changed with the transfer of
responsibility for human rights from the Home Office to the Lord Chancellor’s Department.
The LCD has still to demonstrate a clear sense of purpose in this area.

There appears to be a reluctance at the centre to having any long-term involvement in the
implementation of the HRA and ECHR across Government. There are a number of possible
reasons. Human rights are not now marked out for special treatment as a political priority of
the Government. There is no political kudos to be gained for any Minister by being
associated with breaches of Convention rights. Indeed, since the events of 11 September,
there is a sense of ambivalence within Government over the need for effective human rights
protection. On a more practical level, it has also to be recognised that under the federal
Whitehall system, no one Minister or organisation at the centre would have/ seek/ be
accepted as having the authority to direct the human rights efforts of other departments.
And no central unit (of whatever size) would have the means (knowledge and resources) to
provide effective support to every department. Last, and not least important, it is
increasingly possible to sense a belief among Go

21



much higher premium is clearly set on dealing with the direct legal consequences
(compliance aspects) of the HRA and ECHR than on their use as a means of delivering a
human rights policy in Government. This is not to say that litigation and policy function in
watertight compartments with no interaction between the two—this has become more likely,
in fact, with the clustering of responsibilities and functions within LCD. The structural
means are there to achieve further progress.

2.8 What have departments and public authorities achieved?

The lack of active political championing of human rights at the centre has meant that
departments have been left very much to their own devices in implementing the HRA. By
October 2000, all departments had reviewed their policies, procedures and legislation for
compliance with the Convention. The majority had taken steps to mainstream awareness of
the requirements of the HRA and ECHR within their own organisational structure. Most had
alerted public bodies within their work areas to the coming into force of the new rights
regime. A handful had taken meaningful steps to assist their public bodies to prepare.

Since October 2000, the majority of departments have handled fewer cases citing HRA and
ECHR arguments than had been anticipated. Few departments have had to make changes
(or contemplate making changes) as a result of a court ruling. And in the absence of court
challenges, most departments have substantially reduced the time and resources that they
are prepared to devote to human rights matters.

2.9 Best and worst practice

A composite picture drawn from a number of departments reveals a number of strengths
and weaknesses concerning the manner in which departments have set about implementing
the requirements of the HRA and ECHR.

Best practice sees human rights mainstreamed into the work and goals of an organisation.
The presence of an identified Minister and officials charged with responsibility for human
rights issues and exercising ownership over the subject. An active and knowledgeable
human rights co-ordinator maintaining an extensive network of contacts within the
organisation sharing information on human rights matters. Business units maintaining
communication with public authorities and public bodies on human rights matters. The
creation of local networks among departments to share information, best practice and for
problem solving purposes. The promotion of a “human rights culture” as an intrinsic part of
the organisational culture and its goals. Systems in place to continue to monitor and review
compliance with the HRA and ECHR. Systems in place to ensure that human rights
considerations are taken fully into account during the formulation of policy and proposals.
Arrangements made to assess and audit the effectiveness of the steps taken to implement the
requirements of the HRA and ECHR. A proactive approach to the identification and
resolution of potential Convention issues which does not shy away from the cross-cutting
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implications. And a positive attitude and readiness to communicate with NGOs, individuals
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ECHR monitoring group for sharing information within the Directorate. Awareness,
although not necessarily an enthusiasm for human rights, is firmly established across the
Home Office and a permanent feature of policy and decision making. Other departments or
parts thereof have become sensitised to human rights matters by single high profile
challenges in the courts (for example, challenges on planning and mental health—see
sections 3.4 and 3.5 below). But for the majority of departments, HRA challenges have only
had a marginal impact on their work. Even so, some continue to maintain sophisticated
structures and mechanisms to oversee human issues. The Department of Work and Pensions
maintains a ‘risk register’ numb

24



This convinced District Audit that it should develop comprehensive audit arrangements
with the objective of assessing whether the bodies it audits have:
— “effective management arrangements in place for complying
with the Act

— identified their key risk areas, which could be subject to
challenge under the Act and, as such, have introduced changes to
minimise legal, financial and reputational risks

— taken steps to build a rights based culture

— established management arrangements to ensure its
contractors/partners are compliant with the Act

— on-going monitoring and review arrangements.”24
These audit arrangements are likely to take effect in 2002. It will be interesting to see what
impact they have in instilling awareness and compliance with the requirements of the HRA
within local government and the health sector.
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And not all human rights co-ordinators have a firm grasp of how such matters are being
tackled within their own departments or, another step on, between individual business units
and public authorities.
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attention paid to human rights will legitimately vary from business unit to business unit/
department to department/ public body to public body. And officials will always respond to
the challenge of a court case (albeit that ‘fire fighting’ is a far less effective use of resources
than fire prevention). However, does this mean that human rights values do not in fact need
to be inculcated and routinely reinforced in every part of every department and public body?
Or is there a point at which human rights no longer warrant being flagged as a distinctive
topic and should instead be treated as just another ‘ingredient’ of Government? If there is,
that point does not appear to have been reached with the present level of understanding and
respect for human rights within the Government.

Conclusions
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3. Legal Services

3.1 Introduction

The Government has expended immense time and effort to try to eliminate the risk of
challenge under the Human Rights Act or, where it does occur, to be able to respond in a
prompt, effective and convincing manner to whatever Convention issues are raised.

This chapter examines:
— the Government’s legal machinery for handling the implementation of the
Human Rights Act;

— the Government’s ‘human rights’ litigation strategy for considering,
prioritising and responding to human rights challenges in the courts; and

— how the human rights legal machinery and strategy have responded to the
first year of challenges under the new legislation as illustrated through
actions taken for the first declaration of incompatibility made by the courts,
the first remedial order introduced by the Government, and in the course of
litigation in the 